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PREFACE 

As it seems now only a question of time before 
all grade crossings of any importance in this State 
must be abolished, the topic is one of ever-increas- 
ing importance to the public, to the railroads, and 
to abutting owners. The present Act covering thia 
subject was passed in 1890, and during the fifteen 
years of its existence its meaning has been in most 
part well crystallized by judicial exposition. The 
author has examined the reports, volume by vol- 
ume, and has taken from them much valuable 
material necessarily omitted from the head-notes 
and digests, and he submits this work, trusting 
that it may prove helpful to such members of the 
profession and the public as have to deal with 
tlie questions here involved. 

ARTHUR W. BLAKEMORE. 

BOIIOH, Jime 15, 1905. 
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THE 

ABOLITION OF GRADE CROSSINGS 

IN MASSACHUSETTS. 



CHAPTER I. 

IN QEHEBAL. 

The early statutes incorporatiog railroads usually 
authoiized tliem to alter highways to avoid grade 
croBsiugs, and these provisions were consolidated in 
Rev. Sts., c. 39, §§ 66-69. The first statute pro- 
viding for the abolition of existing grade crossings 
was St. 1842, c. 22, which left the decision of the 
question in the hands of the county commissioners,^ 
where it remained under Gen. Sts„ c. 68, §§ 53-56. 
St 1872, c. 262, and St. 1874, c. 872, §§ 96-101, 
re-enacted in Pub. Sts., c. 112, §§ 129-131, pro- 
vided that the county commissioners should pre- 
scribe the alteration, and that the question which 

1 For Mil; BUtnt«s incorporating rmlroads and antbotiziiig them 
to alter bighvajB to avoid croasings at grade, see St. 1836, c. 183, 
§ 6 ; St 1829, c 26, J 5 i St. 1830, c. 4, § 11 ; St 1830, c. 93, g 9 i St 
IB30, c. 94, g 10; St. 1B30, c. 95, § 11 ; St. 1833, c IST. See Provi- 
deace & Worcester Rulioad, PetitioueT, 172 Mass, 117, 119-lSl. 
1 
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2 THE ABOLITION OF GRADE CROSSINGS. 

party should do the work and the apportionment 
of the expense should be left to a special commis- 
sion, which system remained in force until the pas- 
sage of St. 1890, c. 428, placed the whole matter in 
the bands of commissioners appointed by the court. 
This act is now found in R. L., c. HI, §§ 149-160 
as amended, and applies only to the abolition of ex- 
isting crossings at grade, and leaves other altera- 
tions in crossings of railroads and highways to be 
regulated under R. L., c. Ill, §§ 134-189.» 

For many years before 1890 there had been a 
growing indisposition to permit grade crossings,^ 
and the statute was passed, "to promote the safety 
of travellers and property on highways, and of pas- 
sengers and property on railroads, and to remove 
the obstructions to highways and railroads which 
are caused by grade crossings."* 

The purpose of the statute is a regulation of the 
two conflicting easements of the railroad and the 
highway, and not the imposition of a new burden 
by a change of location,* 

The statute is constitutional, as an exercise of 
the power of the legislature to prevent accidents 
and provide for the convenience and safety of the 

1 Northampton v. New Haven, etc. Raaroad, 175 Maw. 430 ; 
Boston & Albanj Eailroad v. Coontj CommissioDera, 177 Mass, 
511. 

* Cambridge v. Railroad Commissioners, 153 Maaa. 161, 168. 

* Newton, Peticioner, 172 Mas>. 5, 7. 

* Boston & Albany Railroad v. Worcester, 180 Mass. 71, 76, 
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IN GENERAL. 3 

public,' and the provisions for notice to landowners 
are ample." 

No municipality or railroad company has any 
vested right to have grade crossings maintained 
in any particular manner, but the legislature may 
make such cbanges by general law or by special 
statute as it deems wise, or may itself prescribe the 
manner in which a railroad shall cross a highway 
in a particular case, and apportion the expense of 
changes ordered, or may delegate to a board of 
public officers or to commissioners appointed by a 
court that power. The legislature may make spe- 
cial provisions for any particular crossing, even when 
proceedings under St. 1890, c. 428, are pending, and 
the court has said that even after a decree in such 
proceedings the legislature may interfere and re- 
quire the crossing to be constructed in a manner 
different from that established by the decree.^ 
The legislature may adopt a report of the commis- 
sioners as part of a new legislative act,* or the 

1 Norwoodir.NewYoA, etc. Railroad, 161 MaiB, 259, 266. 

» Old Colony Railroad, PetitEoner, 163 Mass. 356, 357 ; Galely b. 
Old Colony Itailroad, ITI Mass. 494; Lancy v. Boston, 1B5 Mass. 
219, 321. 

* In re NoctlminptoTi, ISB Mass. 299, 300-302 (where the 
legislatiire, after the filing of the repott of the commissioners, pro- 
vided for the assent of the city council to any change ordered). 

* Ftoridence, etc. Steamboat Co. v. FallRiTer, 183 Mass. 535, 
npholding the conetitntioaalit; of St. 1900, c 4T2, which pnrporta 
to confirm a report of commissionerH as to grade crosainga in Fall 
BiTer. 
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4 THE ABOLITION OF GRADE CROBSINOS. 

powers of commissioners appointed to consider the 
abolition of certain grade crossings may bo ex- 
tended by statute to include other crossings, and 
such statute is not unconstitutional as an attempt 
of the legislature to interfere in judicial proceedings.^ 
For other special statutes affecting pending grade 
crossing proceedings, see Sts. 1892, cc. 164, 311, 
4S3 ; 1894, cc. 226, 466 ; 1895, cc. 233, 278 ; 1896, 
cc. 257. 321, 535; 1897, c. 519; 1899, c. 421; 
1900, cc. 193, 45S, 462, 471, 472 ; 1901, cc. 205, 
890, 460 ; 1902, c. 608 ; 1904, c. 391. 

I Lane; u. Boston, 186 Mass. 138, 139. 
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PETITION FOR APPOINTMENT OF COMMISSION. 



CHAPTER n. 



E. L., c. Ul, § 149, as amended by St. 1902, c. 440, 
§ 1, The mayor and aldermen of a city or the 
selectmen of a town in which a public or private 
way and a railroad cross each other at grade, the 
directors of the railroad corporation, or the direc- 
tors of a street railway company having a location 
in that part of the public way where such crossing 
exists, or, upon instructions from the governor and 
council given after notice to parties interested and 
a hearing, the attorney-general, may file a petition 
in the superior court stating that the petitioners 
are of opinion that it is necessary for the security 
and convenience of the public that an alteration 
should be so made in such crossing, in the ap- 
proaches thereto, in the location of the railroad 
or public or private way, or ia the grades thereof, 
as to avoid a crossing at grade, or tliat such cross- 
ing should be discontinued with or without building 
a new way in substitution therefor. The superior 
court shall thereupon have jurisdiction in equity, 
after notice by the petitioner to the board of rail- 
road commissioners of the entry, of such petition, 
and after such notice by advertisement or other- 
wise as the court shall order and a hearing, in 
its discretion, to appoint a commission of three 
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6 THE ABOLITION OF GRADE CK0S8INOS. 

disinterested persons. Upon all petitions hereafter 
filed, and upon all now pending on which no com- 
mission has been appointed, for tlio abolition, dis- 
continuance or alteration of grade crossings, in 
cases where any street railway company has tracks 
duly located in that part of the public way in which 
the crossing or crossings sought to be abolished, 
discontinued or altered, are situated, such street 
railway company shall be made a party and entitled 
to be beard as such. 

A petition under this section is not a suit for the 
determination of a private vested right, but is 
merely a quasi-judicial proceeding for enforcing the 
laws of the Commonwealth regulating a subject 
which is within the control of the legislature, and 
as such the powers and duties of the court belong 
to that class not stnctly judicial but partaking 
both of the judicial and the executive character.' 

This section can l>e invoked only where there is 
an actual existing grade crossing, sought to be 
abolished. Where a crossing was avoided by pro- 
ceedings before the county commissioners under 
Pub. Sts., c. 112, § 129 (now R. L., c. HI, § 134), 
further alterations may be had only under the pro- 
visions of that section,^ A mere widening cannot 
be had under this section.^ 

1 In n Nortbampton, I5S Masi. 299, 302. 
' NortliamptoQ v. New HaTen, etc. Railroad, 175 Mass. 430. 
* Boston & Albany R^road a. Coant; Commissioners, 177 
Mass. 511. 
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PETITION FOK APPOINTMENT OF COMMISSION. 7 

It is not necessary that a plan or specificatlona 
showing the nature of the alterations prayed for 
should accompany the petition. The precise man- 
ner in which the separation of the grades is to be 
accomplished is to be determined by the commis- 
sioners and the court, and need not be set forth in 
the petition.! 

A petition under this section may not be discon- 
tinued by the petitioner as of right after the ap- 
pointment of commissioners and the appearance of 
the respondent.' 

The members of the commission should be dis- 
interested, but the mere fact that one of the com- 
missioners had, before his appointment, entered his 
appearance for one of the parties, does not invali- 
date the report as to parties joining in the proceed- 
ings after his appointment, where all who were 
parties at the time joined in presenting his name 
to the court, and no objection was made on that 
ground until the filing of exceptions to the report." 

Where a vacancy in the commission is filled the 
commission as thus constituted may proceed re- 
gardless of the change.* 

" Or that such crogging should be discontinued " 

I Norwood p. Kew York, ate. Railroad, 161 Mnsa. 359, 2S2. 

' New York, New Haves & Hartford Railioad, FeCitioner, 183 
Mass. 439 (holdiai; that at such time the petition was not one in 
which no other beside the petitionee waa interested). 

a NoTwood V. New York, etc. Railroad, 161 Mass, 359, 269. 

' Fitchbnrg V. Fitchbnrg Railroad, 180 Mass. 535. 
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8 THE ABOLITION OF GRADE CR03SINQS. 

applies to a case where a crosslug at grade is dis- 
continued aud no other crossing is provided near 
it, or where a crossing is discontinued and one is 
provided on a new way materially different from 
the old one in reference to its location, or the per- 
sons and travel which it is intended to accommo- 
date, which new way may fairly be considered a 
substitute for the other. A greater number of 
crossings and ways than before can be authorized 
only where such construction would be " only a 
reasonable substitute and fair equivalent for that 
which is given up," and " ordinarily a single new 
way and crossing are all that can be considered 
necessary or reasonable as a substitute for a dis- 
continued crossing."' 

St. 1903, o. 476, § 3. A street railway company 
authorized to construct ita railway at grade across 
a public way in any place where such crossing is 
not a part of the crossing of such way by another 
public way, and incident to the construction of the 
street railway longitudinally within the limits of 
such other public way, shall, in any proceedings 
hereafter begun for the abolition of such grade 
crossing, he considered as a railroad corporation 
under tlie provisions of sections one hundred and 
forty-nine to one hundred and sixty of chapter one 
hundred and eleven of the Revised Laws and of all 
acts in amendment thereof or in addition thereto, 

1 Nonrood v. New Toik, etc. Railroad, 161 Uaea. S59, 261, !67. 
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PETITION FOR APPOINTMENT OF COMMISSION. 9 

if such company has taken auy land or other prop- 
erty under authority of this act ; and it may bring 
a petition, or be made a respondent to any petition 
brought by any of the other parties named in said 
acts, in the same way and be subject to the same 
liabilities as if it were a railroad corporation. 

B. L., 0. Ill, § 150. A petition under the pro- 
Tisions of the preceding section may include several 
crossings or several railroads crossing at or near 
the same point, or by order of the court two or 
more petitions may he consolidated and heard as 
one. Service of such petition and of all notices or 
processes thereunder may be made upon the Com- 
monwealth by serving upon the attorney-general 
personally, or by leaving in his office, an attested 
copy thereof. 
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CHAPTER III 

POWERS AND DUTIES OF THE COMMISSION. 

R. L., 0. Ill, § 151, aa amended by St 1902, 
c. 440, § 2. The commiBsioD appoioted under 
the proviflions o£ section one hundred and forty- 
nine shall meet at once, and if, after notice and 
a hearing, it decides that the security and con- 
venience of the public require the alterations, in- 
cluding the change or discontinuance of a private 
way, if any, to be made, it shall prescribe the man- 
ner and limits thereof and shall determine which 
of the parties shall do the work, or shall apportion 
the work to he done between each of the railroad 
corporations and the city or town. The railroad 
corporations shall pay sixty-five per cent of the 
total actual cost of the alterations as aforesaid, in- 
cluding therein, in addition to the cost of construc- 
tion, the actual cost to the street railway company 
of changing its railway and location to conform to 
the decree of the court, the cost of the hearing, the 
compensation of the commissioners and auditors 
and all damages, except as otherwise provided. 
Said commission may, subject to a right of appeal 
to the superior court by the street railway company 
or by the Commouwealth for a revision by a jury of 
the amount of such assessment, if a claim therefor 
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POWEBS AND DUTIES OF THE COMMISSION. 11 

ia duly filed in the clerk's office of said court within 
thirty days after the making of such assessment, 
assess upon any street railway company duly made 
a party to the proceedings such percentage of said 
total cost, not exceeding fifteen per cent thereof, as 
may, in the judgment of said commission, be just 
and equitable ; and such assessment, as confirmed 
by the court, shall be in lieu of any asseesment or 
contribution required by any special act or grant of 
location. The remainder of said total cost shall be 
apportioned by the commission between the Com- 
monwealth and the city or town in which the cross- 
ing or crossings are situated, but not more than ten 
per cent of said total cost shall be apportioned to 
such city or town. The commission shall equitably 
apportion the sixty-five per cent to be paid by the 
railroad corporation between the several railroads 
which may be parties to the proceedings. If the 
crossing was established after the twenty-first day 
of June in the year eighteen hundred and ninety, 
no part of said cost shall be charged to the Com- 
monwealth. If the crossing Is of a railroad and a 
private way, and no crossing of a public way is 
abolished in connection therewith, the entire cost, 
as aforesaid shall be paid by the railroad corpora- 
tion. Whenever in any case in which a street rail- 
way company has been required to contribute to 
the expense of abolishing a grade crossing, any of 
its locations shall be so changed or revoked by any 
board of aldermen or selectmen without its consent 
as to render impossible, or in the opinion of the 
board of railroad commissioners unprofitable, the 
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12 THE ABOLITION OP GRADE CROSSUTGS. 

further exercise of the privilege of operating ita 
railway in that part of the public way where such 
grade crossing has been abolished, the amount con- 
tributed by such company to the expense of abolish- 
ing such grade crossing shall be ascertained by the 
board of railroad commissioners and certified to 
the treasurer of the Commonwealth, who shall pay 
the same to the company from the treasury of the 
Commonwealth ; and any amount so received by 
the company shall be expended only for such con- 
struction or equipment purposes as said railroad 
commissioners shall approve. 

*' After tiotice and a hearing" Landowners 
whose property is liable to be taken are not made 
parties by statute and have no legal right to be 
heard by the commission, although they may be 
heard as part of the public. But a landowner a 
taking of whose land has been decided on by 
the commission, after the filing of the reporthaa a 
right to be heard before the superior court as to 
the legality of the action of the commissioners.^ 

" It shall prescribe the manner and limits thereof." 
The authority of the commission does not extend 
farther than to do what is reasonably necessary to 
avoid the crossing at grade ;^ but under a petition 
asking for alteration in a crossing, the commission 
may make a change in the place of the crossing, if 
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POWERS AND DUTIES OF THE COMMISSION. 13 

it remains subatantiall; the same crossing o£ the 
same street. Where a change in the location of 
a crossing is made under St. 1890, c. 428, the 
county commissioners hare no authority to relocate 
a way discontinued by the grade crossing com- 
missioners.' Two crossings in place of one cannot 
be ordered where intended as an improvement of the 
general means of communication in the neighbor- 
hood as distinguished from a provision for the 
better accommodation of those who have occasion 
to pass over the railroad at the existing crossing.^ 
The alteration may be affirmed by the full court, 
although it embraces a relocation of railroad tracks 
and station, especially if no other or better plan 
is su^ested to the court,* but in one case an alter- 
ation of the location of a railroad for over a mile 
and other extensive alterations were considered 
beyond the power of the board under St. 1890, c. 
428, and were especially provided for by St. 1897, 
c. 519.^ It is at least a grave question, whether 
under this section land can be taken for the erec- 
tion of a passenger station outside of the location 
of the railroad, but authority to do so was held 

i Norwood V. New Tork, etc. Bailroad, 161 Mass. 359, 203. 

■ New HaTen, etc. R»lroad v. CouDt; ComnuBBioneiB, 173 
Mass. 13, 15. 

' NorwwHi V. New York, etc Bailroad, 161 Mass. 259, 261. 

* Westborough, Petitioner, 169 Mass. 495, 497, affirmiog 
Darts D, County CommiroioBers, 153 Mass. 218, 227. 

' Farwell v. Bostoo, 180 Mass. 433, 436. 
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14 THE ABOLITIOH OF GBADE CROSSIIfGS. 

implied by the words of St. 1896, c. 321, authoriz- 
ing the coiumissioDers to conBider whether " addi- 
tiooal land " was necessary, and if so " to prescribe 
the limits within which tlie same may be taken." * 
Probably the commission may require the railroad 
to move its old station through the streets of the 
city or town to a new locatioo.' 

Where the statute provided that an avenue " may 
cross at grade any railroad, and the board of railroad 
commissionersshall prescribe the detailsof the cross- 
ing," the board has no authority to order the avenue 
to cross the railroad by an overhead bridge. The 
manner of crossing is the principal point at issue, 
and cannot be justly spoken of as a " detail." ' 

" The total actual cost of the alterations." This 
section is decisive as to all the items of expense cov- 
ered by it, and is not in any way varied by section 
155, iitfra, which simply provides the machinery for 
apportionment of the expense,* The general pur- 
pose of tlie statute is that the whole cost or 
expense of the entire work, including the cost of 
the commission and of the auditor, should be paid 
by the railroad company, the Commonwealth, and 
the city or town.^ 

1 L&ncy V. Boston, 186 Mara. 1 !S, 13a 

' Weatborongh, PetitioneT, IS^ Mass. 107, 110. 

• Cambridge v. Railroad Commissionem, 1S3 Man. 161, 168. 

• Providence & Worcester Railroad, Petitioner, 17! Mais. 117,119. 

• Boston & Albany Railroad u, Charlton, 161 Mass. 32, 34; 
Middlebowash «. Hew Tork, etc. Byroad, 179 Mass, 520, 521. 
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POWERS AND DUTIES OF THE C0UMI8SI0N. 15 

The statute contemplates that, except bo far as is 
neeesBarj to accomplish the proposed abolition, the 
e^Eisting conditions are to cODtinue substantially as 
before- This does not prevent the railroad com- 
pany, or a city or town, from mailing at its own ei- 
pense any improvements which it may deem advis- 
able ; but the expense which is to be apportioned is 
confined to that incurred in making the alterations 
which are expressly directed and which is rendered 
necessary to adapt existing structures and arrange- 
ments to such alterations.' A railroad company 
may properly be charged with expenses incurred in 
adapting public ways and railroads to each other, 
including whatever is incidental to a reasonable 
change in the mode of crossing, and the mere fact 
that approaches are to be wider and of superior 
construction is not a good ground of objection to 
the report.' 

The cost of the alterations is to be arrived at by 
a proper system of credits and debits. " The ac- 
count is to be debited with whatever the party 
charged with making the alterations has furnished 
or expended in money, labor or materials, with 
whatever in short constitutes a part of the cost, 
and is to be credited with what is received or real- 
ized or ought to be received or realized from the 
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16 THE ABOLITION OF GRADE CB0S8INGS. 

alterations. lucidental benefits do not enter into 
the account. Neither does the question of better* 
ments." ' 

*' Actual cost" means real cost as distinguished 
amongst other things from estimated cost or from 
market price, and excludes anything in the nature 
of a profit or return on the investment. The 
"actual cost" may include the cost of removing 
material from the work, whether or not the mate- 
rial was transported to points outside the commis- 
sioners' lines. This cost is properly made up by 
including the expense of the use of locomotives and 
cars, fuel, repairs, etc., and the pay roll of all men 
employed, but does not include " a reasonable ad- 
vance upon the actual cost, so as to give the rail- 
road corporation a proper return upon the portion 
of its road thus used, and compensation for the 
interference with its other traffic," this being re- 
garded as profit rather than coat. The statute may 
allow " not only expenditures made directly upon 
the alterations themselves, but also those which are 
rendered necessary to restore existing buildings and 
structures relatively to their former conditions, and 
to replace in a proper and workmanlike manner the 
rails, ties, platforms and other things which Iiave 
been removed or damaged in the work of altera- 
tion." Allowance is not to be made for the greater 

> WestboroDgh, Pedtionsi, 184 Uua. 107, 110. 
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value of tlie new material aad aew appliances which 
replace the old, or for the fact that the construc- 
tion may be superior in other respects to what it 
was before.' 

So, if the railroad, in malcing the alterations, 
should open a quarry or sand-bank, or have on 
band as a result of the alterations a quantity of old 
rails, what was received from the stone or sand and 
the value of the old rails should tie credited to the 
general account.* 

Where the report of the commissioners requires 
a new location of a station 1300 feet from the old 
station, the railroad may he allowed, as part of the 
" cost of the alteration," the fair cost of building a 
new station like the old one on the new site, and is 
not limited to " the actual cost of reproducing the 
old station in substantially as good condition as it 
was in the old location." Tlie fact that the new 
station is better in some respects than the old will 
not be taken account of, where the railroad has 
not made a substantial improvement. The railroad 
cannot be compelled to account for the value of the 
site of the old station, which site it owns in fee.^ 
The coat of an unnecessary new station cannot be 
allowed, but only the expense of altering tlie old sta- 
tion, lowering or raising it and providing suitable 

1 IfawtoD, PetitioneT, 172 Maw. 5, S-10. 

* Weatborongb, Petitioner, 184 Maes. 107, HI. 
' WeBtboiough, Petitioner, 134 Mass. 107. 



by Google 



18 THE ABOLITION OF GRADE CROSSINGS. 

approaches. Neither can the cost of a heavier r&il 
bo allowed, but only the espouse of a new rail of the 
same kind as the old one less the value of the old 
rails.' 

Interruption of the regular muuing of trains 
caused by changes iu its tracks, loss of traffic that 
is thereby caused, and any consequential and in- 
cidental damages arising from the interruption 
necessarily incident to the adjustment of a railroad 
system, iu whole or in part, to the changes that 
may be required under the act, would seem not to 
bo included in the " actual coat." The railroad com- 
pany is not entitled to have included in the '* actual 
cost " of the work interest paid on money hired by 
it to meet the obligations imposed by the act,* 

A town may be credited with reasonable sums 
paid for services of counsel and extra services of 
selectmen in settlement of land damage suits aris- 
ing out of the alterations,* but a sum paid by the 
town in settlement of a claim for damages barred 
by the statute of limitations cannot be allowed.^ 

1 Newton, Petitioner, 172 Meisb. 5, 8. (It b said in Boston & 
Albany R^lroad o. Worceater, 180 Alass. 71, 7S, that the station 
in this ca^e was parti}' wittiia stnd partly without the railcoad 
location. See also Lancy u. Boston, 186 Mass. 136, 130, to the 
effect that it is at least a grave qneation whether tmdet thia section 
land can be taken for the erection o£ a passeoget station ontsida 
of (be location of the tailroad.) 

* Old Colony Railroad, Pelitioiier, 185 Maes, 160, 164. 

* Boston & Albany Railroad v. Cbarlton, 161 Mass. 32,34. 
' Westborongh, Petitioner, 18* Mass. 107. 
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Where the report does not provide for the 
gutters of the new way being paved, the town is 
not at liberty to put iu a gutter which was better 
than required by the local standard of street 
construction, or any standard which had existed 
there at the time of the change in the crossing. 
The question is whether the change is a local 
improvement.^ 

In Taunton, Petitioner, 185 Mass. 199, the stat- 
ute provided that a street railway company having 
a location in a certain street which crossed a rail- 
road at grade might intervene iu the grade crossing 
proceedings, and should pay such part of tlie total 
actual cost of the abolition of the grade crossing 
on the street as the commissioners should find 
to be just and equitable. Tlie grade crossing im- 
provement was effected by turning a street parallel 
with that used by the street railway into it and 
building one bridge for both streets, and it was 
held that the street railway might be cliarged with 
its proportion of the whole cost of the improvement, 
if the commissioners so ordered, and could not 
contend that it should be charged only with one- 
half the cost of the bridge- 

A temporary foot-bridge, built during the con- 
struction of grade-crossing changes, is not a high- 
way or town way, or travelled place on which a 

1 Notwowi, Petitioner, 183 Mass. 147, 150. 
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signboard should be maintained, under B. L., c. Ill, 
§§ 190, 191.1 

The following decisions were made in casei u»- 
affeeUd hy St. 1902, e. 298, i^fra, p. 22. 

The same general kind of expense is meant by 
the term " cost of the hearing " as by the cost of 
the " application before the counly commissioners," 
under the earlier statutes.^ 

The term " coat of the hearing " does not relate 
to coats between the parties or incurred by the par- 
ties, but simply to costs incurred by the tribunal 
as a court The phrase was intended only to pro- 
tect the public treasury from the expense of hold- 
ing the court and of investigating the questions 
presented." 

The rule is Trell settled that the expenses in- 
curred by any of the parties in a controversy before 
the commissioners aa to what their report shall be 
are not to be allowed, but the expenses of carrying 
out the scheme adopted by the report of the com- 
missioners are to be allowed. No provision ia 
made for the recovery of any costs by the success- 
ful party to a controversy which takes place in the 
course of proceedings before the commission. Ex- 



■ Ibid.; Norwood, Fetiuoner, 183 Mass. 14T, 149. 
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penses incurred by a town iu enabling commission- 
ers to take a view should be allowed, but expenses 
incurred by parties iu remodelling their proposed 
plans and making new Burveya at the request of 
the commissioners, in order to present plans con- 
forming to the ideas of the commission, are not to 
be allowed as part of the cost of the alterations. 
The petitioners cannot recover the entry fee of the 
petition, witness fees before a master appointed to 
take evidence, for making plans, disbursements 
paid by counsel for the petitioner for various pro- 
ceedings in court after the report of the commis- 
sioners was filed, fees paid to expert witnesses 
at court hearings after the report of the commis- 
sioners was filed, and the expense of printing briefs 
for use at a hearing before the full bench, unless it 
is shown that those expenses incurred subsequent 
to the decree of the commissioners were incurred 
in carrying into effect the changes prescribed by the 
report.' 

Expert and counsel fees incurred by one party at 
a hearing on an accounting in disputing the propri- 
ety, both in law and fact, of certain items in the 
account presented by another party, cannot be 
allowed.' 

Expenses incurred by a town in employing coun- 

1 Norwood, Petitioner, IBS Mass. 147-150. 

' WeBtborODgh, Petitioner, 181 Mass. 107, US. 
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Bel to represent it in the superior court and before 
the commiBsion and in preparing plans to present 
to the commiasion, are not part of the "cost of the 
hearing," and when incurred before and in opposi- 
tion to the decree cannot be allowed as part of the 
" cost of the alterations." ' 

Si 1902, c. 298, § 1. Parties may be reimbursed 
for the cost of service and publication of any peti- 
tion brought for the abolition of a grade crossing 
under chapter one hundred and eleven of the 
Revised Laws, and for the cost of entry of the 
same in the superior court, together with all costs 
of hearing before the superior or supreme judicial 
court, or before any auditor or master appointed by 
said courts ; the said costs to be taxed as in other 
civil cases and apportioned as are other expenses 
provided for by section one hundred and fifty-one 
of said chapter. 

Sect. 2. Parties incurring the expense of making 
plans by order of the commission appointed under 
section one hundred and forty-nine of chapter one 
hundred and eleven, or for use in the superior or 
supreme judicial court concerning any grade cross- 
ing, the abolition of which is petitioned for, may 
in the discretion of the court have the cost of such 
plans allowed and apportioned in the same manner 
as are other expenses provided for by section one 
hundred and fifty-oue of said chapter. 

E. L., c. m, § 152, as amended by St. 1902, c. 

1 providence & Worcester Railroad, Petitioner, 173 Hasa. 117, 
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440, § 3. The commission shall specif; vbat por- 
tion, if any, of an existing public or private way 
shall be discontinued, the grades for the railroad 
and the way, the changes to be made in the location 
and grades of the street railway in such public 
way, the general method of construction and what 
land or other property it considers necessary to 
be taken ; but if such decision involves a change 
in the grade of the railroad, tbe consent of the 
board of railroad commissioners to such change 
shall first be obtained. Said commission shall 
forthwith return its decision to the Buperior court, 
the decree of which, confirming such decision, shall 
be final and finding. If the commission decides that 
the location of tlie street railway shall be changed 
the decree ol the court confirming such decision 
shall duly establish the location as thus changed. 
If the commission decides that the location of the 
railroad or of the public or private way shall be 
changed, the decree of the court confirming such 
decision shall constitute a taking of the specified 
land or other property ; and the clerk of said court 
shall, within thirty days after said decree, cause a 
copy of such decision and decree to be filed with 
the county commisBioners of the county or coun- 
ties in which the land or other property taken and 
the crossing are situated, to be recorded iu the 
registry of deeds for the counties and districts in 
which such land, property and crossings are sit- 
nated, and to be filed with the auditor of the 
Commonwealth. Said taking shall be a taking by 
the city or town, if the land is to be used for a 



by Google 



24 THE ABOLITION OF GRADE CROSSINGS. 

public way, or by the railroad corporation, if the 
land is to be nsed for a private way or by the 
railroad. 

*' The commission thall specify'' Tlie report 
of the commissioa as to rights and property taken 
should embrace all contingencies, as the mere fact 
that work ordered by the report cannot be done 
without the use and occupation of abutter's land 
gives no right to the use of that land, and any 
such use will be enjoined.^ The report of the 
commission need not determine the actual cost of 
the crossing, or prescribe the manner in which this 
shall be done.^ A report is not too vague to 
satisfy the statute where it provides that the 
bridges shall be " suitable," and gives details for 
their construction, and gives certain details as to 
the grading.* 

" PuUia way . . . shall be discontimted." This 
section malces a clear provision for discontinuing 
a portion of an existing public way, or for chang- 
ing the location thereof when necessary, in order 
to avoid a crossing at grade.* The commission 
may " specify " the portion of a public way to be 
discontinued by describing land taken aud adding 

1 ProTideDce, etc. Stesmboat Co. t>. Fall River, 183 Masa. 535. 
1 WestboTough, Petitioner, 169 Mass. 495, 49S, 

* WoBtborongh, Petitioner, 169 Masa. 495, 499. 

* Davia 0. CoiinCy Commissioners, 153 Masa. 218, 328. 
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that ao much of certain streets is discontiQued as 
lies within the land described.^ 

The words, " the decree . . . confirming mch de- 
insian, shall be final and binding," give the court 
power to confirm or reject the report.^ Where a 
report of commissioners is separable, part may be 
confirmed and part set aside.^ The Superior Court 
may vacate a decree confirming a report of the 
commission, to allow the commission to correct 
a clerical error in the report.* 

The court may revise its final decree upon a bill 
of review in a proper case,* but the decree con- 
firming the report of the commission cannot be 
opened by bill of review simply on the ground that 
the judge of the Superior Court believes that the 
decree might be changed with improvement. The 
full court has assumed that the decree was a final 
decree and open to a bill of review in a proper case. 
The crossing may be subsequently altered under 
the provisions of B. L., c. Ill, § 134." 

Whether a finding of fact made by a judge in 
applying a rule as to the allowance of expenses was 
correct is not before the full court unless the evi- 
dence is reported.^ Errors of law in the proceed- 

1 Weetborongh, Petitioner, 169 Mass. *9S, 498. 

* Old Colon}' Railroad, PetitioDer, 163 Mass. 356, 357. 

« Norwood II. New York, etc. Eailroad, 161 Mass. 859, 289. 

* FitchbnTg v. Fitchbn^ Railroad, ISO Mass. 535. 

* Fitchbnrg V. Fitchbnrg Railroad, ISO Masa. 63S, 537. 

* Hadley, Petitioner, ITS .Mass. 319, 3S1. See luite, p. 6. 
' Norwood, Petitioner, IS3 Maoa. 147, 151. 
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ings of the commiBBioners usually come before the 
court which appointB them oa aome motioD to con- 
firm or reject or recommit the report, and thence 
by appeal, exceptions or report to the full court.' 

A landowner a taking of whose land has been 
decided on by the commission, after the filing of the 
report has a right to he heard before the superior 
court as to the legality of the action of the com* 
miBsioners,^ but an owner of real estate no part of 
which is taken, and which does not abut on that 
part of a street which is discontinued, is not entitled 
to be heard as a party on the question of confirm- 
ing the report of the commisBion.^ Persons whose 
land is taken under a decree of the commissioners 
have no constitutional right to a hearing upon the 
question whether their land shall be taken.* 

*' Shall constitute a taking." The commission has 
authority to take no easement other than an ease- 
ment for a way ; so where their report provides for 
grading and sloping certain land the landowner 
may recover full damages as if the land was taken 
for a way." The taking of land for a public way is 

1 In re Korthampton, 158 Mass. S99, 300. 

> Old Calaay Railroad, Petitioner, 163 Mus. 356, 358. Cf. 
Norwood V. New Tork, etc. Railroad, 161 Mass. 259, 268, where tbe 
qoestiOQ was not decided. 

« Norwood V. New York, etc. Railroad, 161 Mass, S59, !6S. Ct 
Chandler v. Rfiilroad CommisBioners, 141 Maae. 208. 

* Old Colony Riulroad, Petitioner, 163 Mass. 356, 357. 

* Doon V. Natick, 171 Mass. SS8. 
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the taking of an easement only, and the fee remains 
in the former owner, but such land is not taxable to 
him, as the easement gives paramount and prac- 
tically exclusive rights in the land taken.^ A cer- 
tain decree taking the right to maintain the slopes 
necessary to construct the approaches to a bridge 
was held to refer only to the sloping for the high- 
way, and not to that for the railroad tracks,^ 
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CHAPTER IV. 

DAMAGES. 

E. 1., 0. Ill, § 153, ae amended by St. 1903, c. 
478, § 1. All damages which may be sustained 
by any person in his property by the taking of land 
for, or by the alterations of the grade of, a public 
way, or by an abutter thereon, by the discontinuance 
of auch public way, to the same extent as damages 
are recoverable by abutters on ways discontinued 
by towns, shall primarily be paid by the city or 
town ; aud all damages which may be caused by 
the taking of land for the railroad or by the 
change or discontinuance of a private way in con- 
nection with the abolition of a grade crossing shall 
primarily be paid by the railroad corporation ; and 
all damages which may be sustained by any person 
by the abolition of private ways, except as herein- 
before provided, shall be entirely paid by the rail- 
road corporation. If the parties interested cannot 
agree upon said damages, any party may have the 
damages determined by a jury in the superior court 
for the county in which the property and crossing 
are situated, on petition, brought within one year 
after the time the property is entered upon and 
work actually commenced thereon, in the same 
manner as damages may be determined which are 



W. 
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oanaed by the taking of land for the locating of 
railroads and the laying out or discontinuance of 
public ways, respectively, in sucL city or town ; but 
all expense which results from the necessary re- 
locating or changing of streams and watercourses 
forming the natural drainage chauuels of the terri- 
tory in which alterations of grades are authorized 
and of sewers, drains and pipes therein owned and 
operated by municipal corporations, shall be pri- 
marily paid by said city or town, and shall tte a part 
of the actual cost of the alterations mentioned in 
section ono hundred and fifty-one. Parties who 
recover damages in such proceedings shall also 
recover costs as in other civil cases, and the court 
may in its discretion allow, as a part of such costs, 
the reasonable expenses incurred for surveys and 



This section is not unconstitutional on the 
ground that it does not provide for notice to the 
landowners whose land is taken, as the provisions 
for notice contained in sections 149, 151, and 152 
are ample.* An alteration of a grade crossing is 
one indivisible thing, for any part of which proper 
legal damages may be recovered.^ 

"jIU damages . . . tuttained." These are the 
words that fix the damages to be paid. The 
later provision for a trial in the Superior Court 
" in the same manner as damages . . . caused 
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by the taking of land for the locating of rail- 
roads," etc., refera to the mode of ascertaining the 
damage already given, and does not enlarge the 
express statement of what is to be paid for.' 
Tlie language of the whole section is no broader 
tlian the provisions of R. L., c. 48, §§ 13, 15, 
relating to damages on account of the laying 
out, relocation, alteration, or discontinuance of 
highways.' 

Damages recoverable are limited to the diminu- 
tion in the value of the property itself, in view of 
its possibilities for use; hence evidence of the value 
of flowers and plants on the premises and of the 
amount of business doue there is admissible only 
on the question of the capacity of the land for use, 
and no damages can be awarded for the good will 
or for injury to the business or to the plants or 
flowers.^ So where a gas company owns the fee 
in a street which ia taken absolutely, the value of 
the land should be assessed in view of the presence 
of its gas mains in the street and its right to 
maintain them there.* 

Where the report of the commissioners provided 
for side walls on a certain street, this will be re- 

> Rand i>. Boston, 164 Mass. 354, 357 ; New York, etc Bailroad 
V. Blacker, 17S Mass. 386, 392. See further Sheldon v. Boston & 
Albanj Bailroad, 172 Mass. ISO. 

' Nslick Gas Light Co. v. Natick, 175 Maaa. 246, 24S. 

■ Fegler v. Hjde Park, 176 Mbs«. 101. 

* NatJck Gas Light Co. v. Natick, 179 Mass. S4S, 253. 
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garded as for the protection of travellers on the 
Btreet from the danger of falling into the adjacent 
land below, and not as intended to cutoff landowners 
from access to the street if they choose to construct 
passageways into it. So damages should be assessed 
as if upon request of the petitioner he trere to have 
reasonable openings made in the wall for access to 
his property,' 

Damages should be estimated by finding the 
value of the property damaged at the date of the 
decree confirming the report,^ although interest 
does not begin to run till the land taken is entered 
upon for the purpose of construction,* and the re- 
Bpondeut cannot set off against the petitioner's 
claim for damages the value of his occupation after 
the taking.* 

Where no land is taken the landowner cannot 
recover for damages which are not special and 

I Providence, etc. Steambo&t Co. v. Fall Rirer, 187 Maw. 
45, 4S. 

* New Tork, etc. Railroad v. Blacker, 178 Maa». 38B, 390. 

* Pegler t>. Hjde Park, 176 Hua. 101, 104. lo FroTidence, etc 
Steamboat Co. v. Fall River, IS7 Mass. 45, 48, it waa held that 
damages for grade croeaing changes done under St. 1900, c. 472, 
incloded intarest from the dale of the taking rather than the 
entrj, as that staCnte showed a dual deteiminatloD that the work 
should be done, and as no land of the petitioners was taken, but 
oalj certain rights in land. The pasaage of the statute did not of 
itself constitute a taking, but the time of taking from which in- 
terest is reckoned is the filing of a plan and the recording ot a 
statement in tbe registry of deeds. 

* Pegler v. Hjde Park, 176 Mass. 101, 103, 104. 
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peculiar,' and be cannot recover simply because an 
embankment built in connection with a grade cross- 
ing on the opposite side of the street from his land 
obstructs light and Eur and causes dust to be blown 
on his land,^ but be may recover for injuries occa- 
sioued by the fact that an excavation made by the 
railroad under the act cuts oS the supply of water 
to his welL" 

If part of the property of a landowner ia taken 
in the construction of the crossing, aud by reason 
of the taking his remaining property is rendered 
less accessible to the railroad, he may recover 
damages for that injury to his remaiuing laud, 
taking into consideration the possibility of the dis- 
continuance of railroad facilities ;* but where none 
of his land is taken he may not recover for the 
diminished value of his land caused by loss of 
access to the railroad.' Consequential losses are 
not included in this section ; so a landowner cannot 
recover the cost of moving the contents of build- 

1 Davenport v. Dedham. 178 Mass. 3SS; Sheehau c. Fall Riret, 
167 Mass. 356. 

■ Band D. Boeton, 164 Mass. SS4. Id Sbeehan o. Fall Rtrec, 167 
Maaa, 356, 356, it was observed of Band u. BostOD, th&I in that case 
there iratt no alCeraUon of grade and the petitioner's estate was not 
affected bj aoy strnctnraj chaoge in the street. 

* Sheldon v. Boston & Albany Railroad, 173 Mass. 180, ISI. 

* New York, etc. BaUroad v. Blacker, 178 Masa. 366 (where the 
railroad was lowered, making nnavulsble spni trac^ on the peti- 
tioner's land). 

^ Farwell v. Boeton, 180 Maas. 433. 
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ings cut off by the taking, or loss from waste in 
IiaDdling coal which bad to bo moved, or dam- 
ages caused by the neceaaary interruptioa of his 



Pipes laid by permission in a public way are 
laid on the implied condition that they shall not 
interfere with public travel upon the way as then 
existing, or as it may thereafter be changed to 
meet the reasoaable exigencies of such travel; so a 
gas company is not entitled to recover for the ex- 
pense of taking up and relaying its pipes as neces- 
sitated by changes ordered by the commission.^ 

Where by the alteration a way is carried over 
the railroad by an overhead bridge, a portion of the 
railroad location being in fact used for the abut- 
ments of the new overhead bridge and the ap- 
proaches to it, thus narrowing the space available 
for railroad tracks, even where the bridge ia at a 
different point from the crossing at grade, no new 
easement has been imposed upon the land covered 
by the location of the railroad for which the rail- 
road company can recover damages under this 
section, the change being a regulation of two con- 
dieting easements rather than the imposition of a 
new burden,' 

As the same party may not be petitioner and 

> New York, etc. Rulnud v. Blacker, 178 Meea. SSS, 391. 
' Katick Gas Light Compao; v. Natick, 175 Masi. 246, 349. 
' Boston & Albaiij Railroad v. Worcester, ISO Mass. 71, 76. 
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reepondent, the court may under section 156 frame 
iBBUCB to determine the ralue of property outside 
the location of the highway or railroad which is 
taken or damaged by the grade crossing changes 
where the owner is the city or town,' or the railroad 
company.^ 

^'■In his property" The right to compensation 
is not limited to the landowner alone whose land 
is taken, but has been extended to include those 
having an interest in real property that is injured 
though not taken nor abutting on lands that have 
been taken. So one owning a building as personal 
property situated on land he holds under an oral 
lease can recover under this section, both for the 
damage to the building and to his rights in the real 
estate under the tenancy at will, but in view of the 
right of the lessor to terminate the tenancy.' 

The provisions of R. L., c. 48, § 20, apply to 
grade crossing proceedings. Hence, where several 
parties have leasehold interests in an estate, the 
rule is to ascertain the total amount of damages 
sustained by the owners, estimated as if the estate 
were the sole property of one owner in fee, and 
then to apportion the damages among the several 
parties " entitled thereto in proportion to their 
several )nt«rests and to the damages sustained by 

1 MiddletoroQgh v. New York, etc Ihulroad, 179 Masa. G20. 
* Boston & Alhany Railroad v. WorceBtor, 180 Mass. 71, 75. 
■ Sbeehan v. Fall River, 187 Mbsb. 35S. 
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them, respectively." ^ A lessee may recover for 
injury to his interest by the taking of the leased 
property where in another proceeding the landlord 
has been paid only for his reversionary interest, 
and an agreement for cancellation of the lease 
rendered necessary by the taking is not to be 
considered in estimating his damages.^ 

A mortgagor may recover where the mortgagee 
waives its right to be heard." 

" Alteration! of the grade of a pvilic way." The 
measure of damages is the difference between the 
value of the property as a whole before the change 
of grade, and its value thereafter. Any incon- 
venience caused to the general public, and also to 
the owner of the building by the change of grade 
whereby the street is rendered less convenient for 
use, is the same in kind aa the public suffers, even 
if because he lived in the street he may have been 
put to greater annoyance than is suffered by those 
who use it generally as travellers, and does not 
give to him any claim for damages from this cause.* 
But if during the time the work is being done access 
to his building is thus rendered more difficult, 
this is an injury special and peculiar to his use of 

^ Fioridence, etc. Steamboat Co. v. Fall River, 1 BT Mass. 45, 90. 
> Peglet V. H;de Park, ITS Mass. 101, 103. 

* Providence, etc Steamboat Co. v. Fall River, 187 Mtua. 45, 
SO 

* Davenport v. Dedbam, ITS Maaa. 362. 
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the premises, and for which he is entitled to re- 
coTer.i One owning laud abutting on a street the 
grade of which la altered, cannot recover for dam- 
age to the view from hia house if it was too far away 
to make that a practical question, nor can be re- 
cover on account of the fact that the grade of 
the street made it impossible to haul as heavy 
loads over it as before, but he can recover on 
account of the increased flow of surface water on 
his land." 

" By an abutter thereon, by the ditcontinuance of 
such public way." Damages on account of discon- 
tinued ways may be recovered only by abutters, and 
only such damages may be recovered as are recover- 
able by law by abutters on ways discontinued by 
towns.* One whose land touches on the discontinued 
portion of a way only at two corners is not in any 
proper sense an abutter.* One cannot recover dam- 
ages by reason of the fact that he is obliged to use a 
more circuitous route in passing from one part to 
another of his premises by the discontinuanoe of a 
part of a way on which his premises do not abut,' 
Damages recoverable for the discontinuance of a 
public way are confined to damages caused by the 

1 Sheehan v. Fall River, 18T Mass. SSS. 

' Davenport o. Hyde Park, 178 Mass. 385. 

* Nadck Oa« Lif^ht Company d. Natick, 175 Mauk 246, 250. 

< Nichols D. Richmond, 162 Maas. 170, 172. 
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diminution of the value of the land itself, and it is 
not enough to show such diminution if it is caused by 
lessening the convenience of approach if the land ia 
still freely accessible to public ways. Damage to a 
gas company caused by loss of the right to maintain 
in the street particular drains, pipes, conduits, wires, 
etc., is not included if it did not diminish the value 
of the abutting land itself, but both the value of 
such drains and like property and the value of the 
right to maintain them in the street wliere the land 
included in the discontinued street was taken abso- 
lutely for the new location of a railroad may be 
recovered as an element in the value of the land 
taken and the diminution of the value of the peti- 
tioner's remaining land.' 

" Within one year." The court cannot entertain 
a petition for damages brought after the time here 
limited.^ Before the amendment by St. 1903, c. 
478, it was held that the landowner must bring his 
petition within one year from the date of the taking, 
and not within six mouths from the date of entry, as 
provided iu Pub. Sts., c. 49, §§ 88, 89.s After the 
expiration of the time here limited a person sus- 
taining damages by the proceedings cannot obtain 
relief iu equity under section 156, even though the 
taking was without the knowledge of or notice to 

1 Natick Gas Light Co. v. Natick, 17S iinea. 246, 252. 
" Gatslj v. Old Colonj Railroad, 17 1 Mass. 494. 
> WboriBke; c. Old Colouj Btultoad, ITS Mass. 433. 
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him and the land was erroneousl; taken as the 
land of another.^ 

'* In the eame manner . . . as /or the . . . laying 
out of pvhlic way»." This language is no broader 
than the provisions of Pub. Sts., c. 49, §§ 14, 16 
(R. L., c. 48, §§ 13, 15), relating to damages under 
the highway act.^ No coats could he awarded to a 
successful petitioner under this section prior to tho 
enactment of St. 1898, c. 2O0.» 

1 Lancj u. Boston, 185 Maas. 219, 221. 

a Nntivk Oas Light Co. v. Natick, 1T5 Mass. 246, 248. 

* Alger n. Boston, 168 Maaa. 516. 
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CHAPTER V. 

MAINTENANCE AFTEB COMPLETION OF WORK. 

B. L., 0. Ill, § 194. After the completion of 
the work, the expense of maiDteiiauce aud re- 
pair shall be paid as follows : if the public way 
crosses the railroad by au overhead bridge, the 
framework of the bridge and its abutments shall 
be maintaiaed and kept in repair by the railroad 
corporation, and tlie surface of the bridge and its 
approaches shall be maintained and kept in repair 
by the city or town in which they are situated ; if 
the public way passes under the railroad, the bridge 
and its abutments shall be maintained and kept in 
repair by the railroad corporation, and the public 
way and its approaches shall be maintained and 
kept in repair by the city or town in which they 
are situated ; if several railroads crtss a public 
way at or near a given point, the commission shall 
apportion and award In what manner and propor- 
tion each of said railroad corporations shall main- 
tain and keep in repair the framework of the bridge 
and its abutments if the public way crosses the 
railroad by an overhead bridge, and ijie bridge and 
its abntmenta if the public way passes under said 
railroads. 
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CHAPTER VL 

AUDrriNG OP ACCOUNTS. 

E. L., c. m, § IH, as amended by St 1902, 
c. 440, § 4. The court shall appoint an auditor, 
who shall be a disinterested person, not an in- 
habitant of the city or town in which the crossing 
is situated, whose compensation shall be deter- 
mined by the court and to whom shall from time 
to time be submitted all accounts of expense in- 
curred by the railroads, street railway companies, 
if any, city, town, commission or auditor, and who 
shall audit the same and make report thereon to 
th« court. Such auditing, when accepted by the 
court, shall be final. A certified copy of such re- 
port and the decree of the court thereon shall be 
filed with the auditor of the Commonwealth. The 
court shall, from time to time, issue its decrees for 
payments on the part of the rmlroad corporation 
and on the part of any ati-eet railway company, not 
exceeding the amounts apportioned to them respec- 
tively by said auditor, and for the payment by the 
Commonwealth of a sum not exceeding the amounts 
apportioned to it and to the city or town ; and such 
city or town shall repay to the Commonwealth the 
amount apportioned to it by said auditor, with in- 
terest thereon, payable annually at the rate of four 
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per cent from the date of the acceptance of the re- 
port of the auditor. Such repayment of the prin- 
cipal shall be made annually in such amounts aa 
the auditor of the Commonwealth may designate ; 
and the amount of payment designated for the 
year, with the interest due on the outstanding 
principal, shall be included by the treasurer and 
receiver-general in the amount charged to such 
city or town, and shall be assessed upon it in the 
apportionment and assessment of its annual state 
tax. The treasurer and receiver^neral shall in 
each year notify such city or town of the amount 
of such assessment, which shall be paid by it into 
the treasury of the Oommonwealth as a part of, 
and at the time required for, the payment of its 
state tax. When the final assessment on a city 
or town has been paid by it, the treasurer and re- 
ceiver^neral shall repay to it, in reduction of said 
final payment, the amount of interest, if any, which 
has been Assessed to and paid by it in excess of 
the actual interest cost to the Oommonwealth for 
money borrowed for the abolition of grade crossings 
previous to the payment of said final assessment ; 
and such excess of interest, if any, shall be on the 
exact amounts repaid by such city or town to the 
Commonwealth on which interest has been col- 
lected mider the provisions of this section, and no 



" iSuch auditing, when accepted by the court, shall 
be final." These words do not take away the 
general authority of a single judge to report to 
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the full court questioas of law arieiag in tbe 
proceedings.! 

Thifl sectioo " simply provides the machinery by 
which the items named in the [151st] section may 
be apportioaed and cannot be held to vary them in 
any way."' 

As to the rights of taxpayers to restrain the pay- 
meat of money awarded by the commission, and 
considerations proper on such petition, compare 
Parsons v. Northampton, 154 Mass. 410. 

Semhle, that the auditor's report should be treated 
as a matter of procedure, like the report of a master 
in equity." 

The rules in regai-d to equity practice apply to 
exceptions to an auditor's report under the grade 
crossing act,* and if exceptions or objections to an 
auditor's report are not duly taken in the lower 
court the point must be raised there.^ 

For form of decree appointing auditor see Select- 
men of Norwood, Petitioners, 162 Mass. 564. 

1 Providence & Worcester Railroad, Petitioner, 172 Mara. 117, 
118. 

' Providence &■ Worcester Railroad, Petitioner, 172 Mass. 117, 
119. 

* Norvood, PetitiODei, 163 Mass. 147, 151. 

* Newton, Petitioner, 172 Uasa. S, 7. 

* Providence & Worcester Rtulroad, Petitioner, 172 Mara. 117, 
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CHAPTER VII. 
ENFOBCEMENT OF LAW. 



K. L., 0. Ill, g 166. The superior court shall hare 
jurisdictioQ in equity to enforce compliance with 
the provisionB of sections one hundred and forty- 
nine to one hundred and sixty, inclusive, and with 
the decrees, agreements and decisions made there- 
under ; and may issue and enforce such interlocu- 
tory decrees and orders as justice may require, and 
any order, appointment or decree under the provis- 
ions of said sections may be made in any county. 

This section gives the court authority to frame 
issues in equity to be tried and damages to be 
estimated as in section 153, where property of a 
town^ or of a railroad company* is taken or 
damaged, because the remedy by petition for dam- 
ages under section 153 is unavailable, as a party 
cannot sue itself at law. 

If a party has any right to equitable relief, he 
has no right to insert his bill in the original pro- 
ceedings to abolish tlie grade crossing, but his 

> Middlebowogh u. NewTork, etc. Byroad, 179 Masi. 520, 524, 
dted in Lane; v. Boston, 1S5 Msbs., 219, 221. 

* Boston & Albany Bailroad v. Worcester, ISO Mass, 71, 75. 
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proper course would be to file a petition in that 
case as an intervenor. There la do need of a 
separate bill for the purpose.' 

This section, however, does not allow a party 
injured to file a petition in the original proceedings 
as intervener after the time limited bj section 153 
for the bringing of a petition has expired, even 
though be had no knowledge or notice of the pro- 
ceedings, and the land was erroneously taken as 
the land of another.^ 

The commissioners constitute a tribunal which 
is finally to decide the matters of fact on which 
alone the abolition of a grade crossing can be 
ordered, and so long as the commission keeps 
within its authority " the court has no power to 
substitute its opinion for theirs," and the question 
whether a few feet more or less of land should be 
taken at a particular point is one on which the 
opinion of the commission cannot be revised. If 
the court, however, has reason to suspect that the 
report of the commission is founded on an error of 
law, it may inquire into the matter, and take testi- 
mony, if necessary, to ascertain whether the sus- 
picion is well founded. If there seems to be a 
mistake of fact in the report or irregularity in the 
proceedings, the court may recommit it. In case 

1 Middlebotoogh v. Vew ToA, etc RaUroad, 179 Mass. 520, 
eS4 ; Ladcj d. Boflton, 1S5 Haas. 319, SSI. 
1 Laaej v. Boston, 185 Mass. S19, S21, 
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of misconduct of the commissioners, or gross error, 
or refusal to regard the direction of the court to 
correct an error of law, the court may reject the 
report, revoke the appointment of the commis- 
sioners, and appoint others.^ 

The Superior Court may embody in a decree 
confirming the decision of the commission an 
order that the railroad company and the town 
proceed forthwith to execute it.^ 
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CHAPTER Till. 

PROCEEDINGS UPON AGREEMENT AS TO 
ALTERATIONS. 

E. L., 0, 1X1, S 157. It the board of aldermen 
of a city or the aeleettnen of a town in which 
a public way and a railroad cross each other and 
the directors of the railroad corporation are of 
opinion that it is necessary for the security and 
convenience of the public that alterations should 
be made in such crossing, in the approaches thereto, 
in the location of the railroad or public way or in 
the grades thereof, or in a bridge at such crossing, 
or that Buch crossing should be discontinued with 
or without building a new way in substitution 
therefor, and they agree as to the alteratiouB which 
should be made, an instrument in writing signed, 
in behalf of a city, by the mayor, duly authorized by 
the board of aldermen, or, in behalf of a town, 
by the chairman of the selectmen, duly authorized 
by the selectmen, and by the president of the rail- 
road corporation, duly authorized by its directors, 
specifying the manner and limits within which the 
fdterations shall be made, and by which party the 
work shall be done, or how it shall be apportioned 
between the city or town and the railroad corpora- 
tion, the general method of construction, the grades 
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for the railroad and the public way or ways, and 
also what land or other property it is necessary to 
take, and what portion, if any, of an existing pub- 
lic way is to be discontinued, and how the cost 
thereof shall be apportioned between the city or 
town and the railroad corporation, shall be valid 
and binding on the city or town and the railroad 
corporation, respectively, and have the same force 
and effect as a decree of the court under the pro- 
visions of section one hundred and fifty-two, if the 
board, after uotice to all parties interested by ad- 
vertisement and a public hearing, approve of the 
alterations set forth in the i^reement as necessary 
for the convenience and security of the public. 
Said approval by the board shall constitute a taking 
of the land and other property specified in the agree- 
ment as necessary to be taken, and the clerk of said 
board shall, within thirty days after such approval, 
cause a copy of the agreement and approval to be 
filed with the county commissioners of the county 
or counties in which the land or other property 
taken and the crossing are situated, to be recorded 
in the registry of deeds for the counties and districts 
in which such land, property and crossing are sit- 
uated, and also to be filed with the auditor of the 
commonwealth. The provisions of section one 
hundred and fifty-two relative to the taking of land 
under a decree of the court and of section one 
hundred and fifty-three relative to the recovery of 
damages sustained by any person in consequence 
of such taking, or of the alterations made in pur- 
suance of said decree, shall apply to the taking of 
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land and to damages sustained under an agreement 
made pursnant to the provisions of this section, 
except that the petition for the determination of 
dam^es may be brought within one year after the 
date of the approval of such agreement by the board 
of railroad commissioners. The crossing and ap- 
proaches shall be maintained and kept in repair as 
provided in section one hundred and fifty-four. If 
the agreement provides for the abolition of a public 
grade crossing, the board of railroad commissioners 
siiall keep itself informed of the progress and char- 
acter of the work and of the amounts reasonably 
expended for work done or for damages, bo far as 
rendered necessary for the abolition of the grade 
crossing ; and for that purpose it may employ any 
necessary agents, and, from time to time as it may 
consider proper, shall issue certified statements of 
the amount legally and properly expended for such 
abolition of a grade crossing; and the common- 
wealth shall pay to the parties entitled thereto 
under the agreement twenty per cent of such 
expenditure. 
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CHAPTER IX, 

PAYMENTS 01? THE COST OF THE WORK. 

R. L., e. m, "I 168. The amount to be paid 
under the provisionB of the preceding nine sections 
by the commonwealth in any one year, the year 
beginning with the twenty-first day of June, shall 
not exceed fire hundred thousand dollars, and the 
total amount shall not exceed five million dollars ; 
but if in any year the expenditure by the common- 
wealth shall uot amount to five hundred tbousand 
dollars, the unexpended balance thereof shall be 
added to the five hundred thousand dollars allowed to 
be paid by it in any subsequent year. In comput- 
ing and estimating the amount paid and to be paid 
by the commonwealth, the amounts apportioned to 
cities and towns and advanced by the commonwealth 
under the provisions of section one hundred and 
fifty-five shall not be included. The treasurer and 
receiver-general shall pay the amount of cost appor- 
tioned to the commonwealth from any money not 
otherwise appropriated, and shall from time to time, 
on request of the governor and council, issue and 
sell bonds, shall establish a sinking fund for the pay- 
ment thereof into which shall be paid any premiums 
received on the sale of said bonds and shall appor- 
tion thereto from year to year, in addition, amounts 
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Bufficieat with their accumulations to extinguisli 
at maturity the debt incurred by the issue of said 
bonds. The amount necessary to meet the annual 
sinking fund requirements and to pay the interest 
on said bonds shall be raised by taxation from year 
to year. Prom the proceeds of the sale of such 
bonds, there shall be paid into the treasury of the 
commonwealth such amounts as may have been 
expended tlierefrom under the provisions of this 
section. 

St. 1902, e. 440, § 5. For the further abolition of 
grade crossings, in accordance with the provisions 
of sections one hundred and forty-nine, one hun- 
dred and fifty, one hundred and fifty-one, one 
hundred and fifty-two, one hundred and fifty-three, 
one hundred and fifty-four, one hundred and fifty- 
five, one hundred and fifty-six, one hundred and 
fifty-seven, one hundred and fifty-eiglit, one hun- 
dred and fifty-nine and one hundred and sixty of 
said chapter one hundred and eleven, and of this 
act, an expenditure of five million dollars by the 
Commonwealth is hereby anthorized. The amount 
so to be paid by the Commonwealth in any one year 
shall not exceed five hundred thousand dollars, but 
if in any one year the expenditure by the Common- 
wealth shall not amount to five hundred thousand 
dollars, the unexpended remainder thereof shall be 
added to the five hundred thousand dollars allowed 
to be paid by it in any subsequent year. In com- 
puting the amount paid and to be paid by the Com- 
monwealth, the amounts apportioned to cities and 
towns and advanced by the Commonwealth under 
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the provisionB o£ section one liundred and fifty -five 
of said chapter one hundred and eleven shall not be 
included. To meet the expenditure hereby author- 
ized the treasurer and receiver-general, with the ap- 
proval of the governor and council, shall issue scrip 
or certificates of indebtedness to an amount not ex- 
ceeding five million dollars as an addition to the 
Abolition of Grade Crossings Loan, and shall add, 
in the manner provided in section one hundred and 
fifty-eight of chapter one hundred and eleven of the 
Revised Laws, to the existing sinking fund to pro- 
vide for the payment of the same. Such scrip or 
certificates of indebtedness shall be issued as regis- 
tered bonds, bearing interest at a rate not exceed- 
ing four per cent- per annum, payable semi-annually 
on the first days of May and November. The 
amount necessary to meet the annual requirement 
of said sinking fund and to pay the interest on said 
bonds shall be raised by taxation from year to 
year. 

St 1902, c. 507, § 1. The treasurer and receiver- 
general is hereby authorized to transfer to the loan 
authorized by chapter four hundred and twenty- 
eight of the acts of the year eighteen hundred and 
ninety, from any unexpended balance of the loan 
authorized by chapters four hundred and thirty- 
three of the acts of the year eighteen Imndred and 
ninety-two and two hundred and fifty-seven of the 
acts of the year eighteen hundred and ninety-aix, 
vhich provide a sum of money for the abolition of 
certain grade crossings, such amount of money as 
may be from time to time to the credit of said loan, 
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and which may not be needed for the pnrposes for 
which the loan was issued ; and the balance so 
transferred shall be in addition to the five million 
dollars appropriated by chapter four hundred and 
twenty-flight of the acts of the year eighteen hun- 
dred and ninety, and shall be a part of the sum 
authorized to be expended by chapter four hundred 
and forty of the acts of the year nineteen hundred 
and two, aud available for the abolition of grade 
crossings under the provisions of said chapter four 
hundred and forty and of chapter one hundred and 
eleven of the Revised Laws. 

R, L., c. Ill, § 61. A railroad corporation, for 
the purpose of building a branch or extension, or 
of aiding in the construction of another railroad, or 
of taking stock in a grain elevator corporation in 
the organization of which it is an associate, or of 
erecting and operating grain elevators within this 
commonwealtl), or of building depots, or of abol- 
ishing grade crossings, or of making permanent 
investments or improvements, or of funding its 
floating debt, or of refunding its funded debt, or for 
the payment of money borrowed for any lawful 
purpose, or for other necessary and lawful purposes, 
may, from time to time, in accordance with the 
provisions of section twenty-four of chapter one 
hundred and nine, increase its capital stock or bonds 
beyond the amounts fixed and limited by its agree- 
ment of association or its charter, or by any 
special law. 

St. 1902, c. 440, S 7. The amount of any as- 
sessment upon, or contribution by, a street railway 
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company toward tbe cost of abolishing a grado 
crossing shall be deemed and taken in all proceed- 
ings thereafter as a part of the value of its property 
for street railway purposes; and such company 
may issue stock or bonds to such amount as the 
board of railroad commissioners shall, under the 
laws relating to the issue of stocks and bonds by 
such companies, approve as* reasonably necessary 
to provide for the payment of such assessment or 
contribution. 

St. 1902, c. 370, § 1. A street railway corpora- 
tion, for the purpose of building a branch or ex- 
tension, or of acquiring land for pleasure resorts, or 
of building power houses or car houses or park build- 
ings, or of acquiring or equipping additional rolling 
stock, or of changing its motive power, or of abol- 
ishing grade crossings, or of paying betterment 
assessments for widening or otherwise altering 
streets, or of complying with any requirements law- 
fully imposed under delegated legislative authority, 
or of making permanent investments or improve- 
ments, or of acquiring any additional real or per- 
sonal property necessary or convenient for its 
corporate objects, or of refunding its funded debt, 
or for the payment of money borrowed for any 
of the foregoing purposes, or for other similarly 
necessary and lawful purposes, may from time to 
time in accordance with the provisions of sections 
twenty-four, twenty-five, thirty and thirty-one of 
chapter one hundred and nine and of sections 
sixty-three to seventy and of section seventy-four of 
chapter one hundred and eleven of the Revised Laws, 
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increase its capital atock or issue bonds to such an 
amount, beyond the amoimts fixed and limited by 
its agreement of association or its charter, or by 
any special law, as the board of railroad commis- 
sioners shall determine will realize the amount 
which has been properly expended or will be rea- 
sonably required by the corporation, and shall ap- 
prove for snch of the purposes aforesaid as are set 
out in its petition to said board for its approval of 
such increase or issue of stock or bonds. 

Sect. 2. Sections twenty, twenty-one, twenty- 
three and the last sentence of section twenty-six 
of chapter one hundred and twelve of the Revised 
Laws are hereby repealed. 

R. L., c. 27, § 7. Cities and towns may by a 
majority vote incur debts for temporary loans for 
the payment of any land damages or any propor- 
tion of the general expense of altering a crossing 
which they are required primarily to pay under 
the provisions of sections one hundred and forty- 
nine to one hundred and sixty, inclusire, of chapter 
one liundred and eleven. Such loans shall not be 
reckoned in determining the authorized limit of 
indebtedness, and when any money so paid is repaid, 
it shall be immediately applied to the discbarge of 
the loan. 
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CHAPTER X. 

POWER OF BOARD OF RAILROAD COMMISSIONERS. 

a. L., c. m, § 159, aa amended by St 1902, chap. 
440, § 6. No ftnal decree shall be made by said 
superior court upon any report of commissioners 
setting forth a plan for the abolition, discontinue 
ance or alteration of a grade crossing, adopting or 
cooErming such plan or authorizing any expense to 
be charged against the Commonwealth, until the 
board of railroad commissioners, after a hearing, 
shall have certified in writing that in their opinion 
the adoption of such plan and the expenditure to 
be incurred thereunder are consistent with the 
public interests, and are reasonably requisite to 
secure a fair distribution between the different 
cities, towns and railroads of the Commonwealth, 
of the public money appropriated in the preceding 
section for the abolition of grade crossings, and 
that such expenditure will not, in the judgment of 
said board, exceed the amount provided under the 
preceding section to be paid by the Commonwealth. 
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CHAPTER XL 

CERTAIN PROVISIONS NOT TO APPLY. 

B. L^ 0. HI, § 160. The provisiouB of sectioiis 
one hundred and tbirtj-four to one hundred and 
forty-one, inclusive, and one hundred and forty-five 
to one handred and forty-seven, inclusive, so far as 
they relate to proceedings for the abolition of grade 
crossings shall not apply to cases within the pro- 
visions of the preceding eleven sections. 
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Cbossing op Railkoad and Street Railwat. 

R, L., chap. 112, sect. 65. For the purpose of 
avoiding or abolishiog a crossing of a railroad by 
the tracks of a street railway company at grade, the 
company may purchase or otherwise take land nec- 
essary therefor, not exceeding fifty feet in width, 
outside the limits of a public way; but no land 
shall be so taken which cannot lawfully be taken for 
the laying out of a railroad, nor shall it be so taken 
uutil a plan on an appropriate scale, showing by 
metes and bounds the land proposed to be pur- 
chased or taken and the names of the owners 
thereof, has, after notice to such owners, aud after 
such public notice and hearing aa is required by 
section seven, been approved in writing by the board 
of aldermen of the city or the selectmen of the 
town in which such land is situated ; nor shall the 
land of a railroad corporation or of another street 
railway company be so taken without its consent, 
without the approval of the board of railroad com- 
missioners, after notice and a hearing. 

Sect. 66. A deed or description, and a plan of the 
land so purchased or taken shall be filed in the reg- 
istry of deeds for the county or district in which the 
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land 18 situated ; and the provUions of law relative 
to the asseBsment, payment or recovery of damages 
for land and other property taken for railroad pur- 
poses shall apply to land and property taken under 
the provisions of the preceding section. 

Sect. 67. A street railway company, which has 
acquired laud for such purpose, may construct its 
railway over or under a railroad, in the manner 
agreed by the companies, or, if they do not agree, 
in the manner prescribed by the board ; but no 
overhead structure shall be built at a height of less 
than eighteen feet above the railroad track without 
the consent in writing of the board. 

Sect. 68. The board of aldermen of a city or 
the selectmen of a town may authorize structures or 
alterations within, or partly within, the limits of a 
public way which are necessary for carrying a street 
railway over or under a railroad, if such way is not 
thereby made unsafe for other public travel. If 
such public way is a state highway, the consent of 
the Massachusetts highway commission shall also 
be required. 

Altebatioh of Grade Crossings. 

R. L., chap. Ill, sect. 134. If a public way 
and a railroad cross each other, and the mayor 
and aldermen of the city or the selectmen of the 
town in which the crossing is situated, or the di- 
rectors of the railroad corporation, are of opinion 
that it is necessary for the security or convenience of 
ttie public that an alteration which does not involve 
the abolition of a crossing at grade should be made 
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ia the crossing, the approaches thereto, the locatioa 
of the railroad or way, or in a bridge at thecrosaing, 
they shall apply to the county comraissionerB, or, if 
the croasing is situated in the city of Boston, to the 
board, who shall, after due notice, hear all parties 
interested and, if they decide that such alteration is 
necessary, shall prescribe the manner and limits 
within which it shall be made, and shall forthwith 
certify their decision to the parties and to the board. 

Sect. 135. If it is decided that the location of 
the railroad or of the way sliall be changed, land or 
other property may be taken therefor according to 
the provisioha of law authorizing the taking of 
land by railroad corporations or for highways or 
town ways, as the case may be ; and all damages 
caused by such taking or otherwise shall he assessed 
in the manner provided in case of the taking of land 
by railroad corporations, or for highways and town 
ways, respectively. 

Sect. 136. A special commission of three dis- 
interested persons, who shall be appointed as pro* 
vided in the following section, shall determine 
which party shall carry such decision into effect 
and which party shall pay the charges and expenses 
of making such alteration and the future charges 
for keeping such crossing and the approaches 
thereto in repair, as well as the costs of the applica- 
tion to tlie county commissioners, or the hoard of rail- 
road commissioners, and of the hearing before said 
special commission; and it may apportion all such 
chains, expenses and costs between the railroad 
corporation, and the counties, cities or towns in 
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Thich said crossing ia situated and other cities and 
towns which may be specially benefited. Any county, 
and any city or town in which the crossing ia not 
situated, may be omitted from the apportionment if 
it seems just. 

Sect. 137. Upon the application of the county 
commissioners, the board of railroad commissioners, 
the mayor and aldermen, the selectmen or the di- 
rectors of the railroad corporation for the appoint- 
ment of such commission, the superior court shall 
cause notice thereof to be given to the other par- 
ties interested, fourteen days at least before the 
time fixed for the bearing ; and thereupon, after a 
hearing, shall appoint such commission, one mem- 
ber of which shall be a member of and designated 
by the board. The special commission shall meet as 
soon as maybe after its appointment,and, after notice 
to and a hearing of the parties, shall make its award 
in writing and return the same into said court. 

Sect, 138, A party who is i^grieved by said award 
may, witbin fourteen days after it has been so re- 
turned, apply to the court for a jury to revise and 
determine any matter of fact found therein ; and 
thereupon the court, after due notice to all parties 
interested, shall order a trial by jury at the bar of 
the court in the same manner as civil cases are 
tried by jury. The decree of the court upon said 
award or upon the verdict of a jury shall be final 
and binding, and said court shall have jurisdiction 
in equity to enforce compliance therewith, and also 
to issue and enforce such interlocutory decrees and 
orders as justice may require. 
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Sect. 139. The party designated for that duty, 
having carried into effect the decision of the 
county commiaaioners, may, in an action of con- 
tract, recover of any other party the proportion 
awarded to be paid by such other party, with inter- 
est; and if the party so designated unreasonably 
neglects or refuses to carry the decision into effect, 
any other party who is affected by such neglect or 
refusal may proceed to do it, and may, in an action 
of contract, recover from each or all of the others 
the proportion awarded to be paid by him or them, 
respectively, and from the party so neglecting or 
refusing, all charges, expenses and costs occasioned 
thereby. 

K, L., chap. 50, [as to betterments] sect. 14. The 
provisions of this chapter shall apply to any altera- 
tion of a highway, town way, bridge or its ap- 
proaches, which are made in pursuance of sections 
one hundred and thirty-four to one hundred and 
thirty-nine, inclusive, of chapter one hundred and 
eleven. 

Obstruction op Ways by Railroads. 

R L., chap. Ill, sect. 140. County commis- 
sioners shall have original jurisdiction of questions 
relative to obstructions to higitways or town ways 
which are caused by the construction or operation 
of railroads. 

Sect. 141. The supreme judicial court shall have 
jurisdiction in equity to compel railroad corpora- 
tions to raise or lower a public way which the 
county commissioners have decided Is necessary for 
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the security of tlie public to be raised or lowered, 
&Dd to compel them to comply vith the orders of 
county commissioners relative to obstructions of 
such ways by them ; and if, upon the petition of tho 
mayor and aldermen of a. city or selectmen of 
a town, it appears tliat a corporation has excavated 
or altered a public way without obtaining the de- 
cree and giving the security required by section 
one hundred and twenty-six, or has neglected for 
fifteen days to give security as required by section 
one hundred and thirty-two, said court may enjoin 
it from entering upon, altering, excavating, or cross- 
ing the way until such decree has been obtained 
or such security given. 

Sect 142. An application for damages which 
have been sustained by the owner of a private way, 
by reason of a railroad crossing the same, shall be 
made within three years after the time when tho 
way was so obstructed, and not afterward. 

Cbeation op GROSSiNas fob Landownebs. 

R. L., chap. Ill, sect. 14S. If a railroad which has 
been lawfully laid out through land witliout the 
consent of the owner thereof separates a portion 
of such land from another or from a public way, 
and the owner, having a right to cross the railroad, 
cannot agree with the corporation as to the place 
or manner in which he shall cross, or if a crossing 
is inconvenient, either party, in a case which does 
not involve the abolition of a crossing at grade, 
may apply to the county commissioners, who, after 
taking a recognizance from the applicant to the 
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county, with sureties to their satisfaction, for tlio 
payment of costs and expenses according to their 
order, and after notice to the other party and a 
hearing, may make an order relative to such cross- 
ing and to the costa of the application ; but they 
shall not order the corporation to construct or 
maintain a crossing without its consent, unless it 
is liable by law or by agreement to construct a 
crossing for the owner of land, or is the applicant. 
Sect 144. If by the laying out of a railroad or 
the widening of its roadtied, a person is cut off from 
access to land owned by him, and has neither re- 
ceived compensation nor made an agreement with 
the corporation relative thereto, the board, after 
notice to the parties and a hearing, may order a 
crossing to be made and maintained at the expense 
of the railroad corporation, specifying definitely 
the character thereof and when it may be used. If 
the railroad corporation neglects for ninety days 
after the date of such order to comply therewith, it 
shall forfeit five dollars for every day thereafter 
during which such neglect continues, which shall 
be recovered by the person aggrieved. The amount 
recovered shall be equally divided between the 
plaintiff and the county within which the crossing 
was ordered to be maintained. 

Appeal fbou County CoMuissioNEBa 

R. L., cliap. Ill, sect. 145. A party who is 

aggrieved by a decision or order o£ the county 

commissioners in any matter or proceedings arising 

under the provisions of section one hundred and 
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thirtj-four or one hundred aad forty-three, or by 
their unreasonable refusal or neglect to announce a 
decision in any such matter or proceeding for sixty 
days after the first day fixed for a hearing thereon, 
may appeal to the board of railroad commissioners 
by filing a notice of appeal with the county com- 
missioners within ten days after the decision or order 
appealed from, or in case of a refusal or neglect to 
announce a decision, within ten days after the ex- 
piration of sixty days from the first day fixed for a 
hearing thereon. The proceedings before the county 
commissioners in which the appeal is taken shall 
thereupon be stayed. 

Sect. 146. The appellant, to perfect the appeal, 
shall, within twenty days after filing the notice 
thereof, file with the clerk of the board a petition 
stating the reasons for the appeal, and shall, within 
ten days after filing the petition, cause a certified 
copy tliereof to be served upon the county com- 
missioners. An appeal may be waiyed at any time 
before a hearing thereon by agreement of the 
parties in writing, filed with the county commis- 
sioners and the board. If the appellant fails to 
perfect the appeal, or if the appeal is waived, the 
matter may proceed before the county commis- 
sioners as if no appeal had been taken. 

Sect. 147. The board shall hear the appeal au- 
thorized by section one hundred and forty-five in 
the coimty in which it is taken, unless the parties 
in writing otherwise agree. Upon such appeal, the 
board shall have the same powers and perform the 
same duties as county commissioners in like matters 
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and proceedings, aad shall be goveiued by the pro- 
vigioDs of law relative to hearings aud determiDa^ 
tiou3 by, and decisious aud orders of, the county 
comnaissioners in such matters aud proceedings. 

Rights of Wat bt Pbescbiption. 

R. L., chap. Ill, sect. 148. No right of way across 
any railroad track or location which is in use fur 
railroad purposes shall be acquired by prescription. 
The provisions of this section shall not apply to 
rights of way which existed on the fifth day of June 
in the year eighteen hundred and uiuety-lwo. 
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ABUTTERS, 

right to damages 28, 36, 37 

APPEAL, 

to Superior Court of aBsessinent of cost . . 10 

from couDty commissioners 63-65 

ASSESSMENT OF COST OF WORK 10, 11, 14-19 
ATTORNEY'S FEES, 

allowaDce of 18, 21 

AUDITING OF ACCOUNTS 40-42 

BETTERMENTS, 

not to enter into cost of alterations .... 16 
assessable in case of alterations under R. L., 
c. HI, §§ 134-139 61 

BRIEFS, 

as coats 21, 22 

CITY OR TOWN, 

assessment of cost to . . . 11, 14, 15, 18, 19 
authorization of structures in public way . . 58 
cost of improvements not ordered . . .15, 19 
duty as to maintenance after completion . . 39 

payment of damages by 28, 29 

payments of cost of work 54 

payment by Commonwealth of sliare of ex- 
pense of 40, 41 
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Pi« 
CITY OR TOVfN — continued. 

riglitB and duties under ^reement as to alter- 
ations 46^8 

COMMISSION, 

appointment of 5 

to be disinterested 6, 7 



powers and duties of, as to abolition of cross- 
ings 10-27 

to apportion cost of maintenance .... 39 

effect of taking 26, 27 

decision on facts final 44 

contents of report 23, 24 

openings in side walls 30, 31 

report of, to be recorded 23 

coDflrmation of report of 23, 25, 26 

vacation or revision of report of . . . .25, 26 
anthority of court over 44, 45 

COMMONWEALTH, 

assessment of cost to 11,14 

orders for payments by 40 

payments of cost by 49-52 

payments under t^reement as to alterations . 48 
payment of shares of expense for municipali- 
ties 40-41 

CONSOLIDATION OF PETITIONS .... 9 

CONSTITUTIONALITY, 

of grade crossing act 2 

as to notice 29 

of special acts affecting pending proceedings 3, 4 

COST OF ALTERATIONS, 

assessment of 10-12 

what included in 14-19, 29 



by Google 



INDBX. 69 

COST OF THE HEARING, 

what included in 20-22 

COSTS, 

in original petition 20-22 

in petition for damages 29, 38 

COUNTY COMMISSIONERS, 

appeal from 63-65 

no anthority to relocate way discontinaed by 
commission 13 

CROSSINGS. See Grade CROSSiNoa. 

DAMAGES 28-38 

value of property, how estimated . . . 30-34 

special and peculiar . 31, 32 

estimated as of what date 31 

for obstruction of private way by railroad . 62 

under agreement for alterations . . ■ . 47, 48 

DETAILS OF CROSSING 14 

DISCONTINUANCE, 

of crossing 5, 7, 8 

of petition 7 

of way 23-25 

DRAINS, 

damages for relocation of 29, 37 

EASEMENT, 

only estate taken 26, 27 

ENFORCEMENT OF LAW" 43-45 

ENTRY FEE, 

of petition as 'costs 21,22 

EXPERT WITNESSES, 

fees of, not costs 21 
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FOOT-BRIDGE, 

signboard oo, not necessary 19, 20 

GOOD-WILL, 

no damages awarded for 30 

GRADE, 

damageB for change in grade of way . 28, 35, 36 
GRADE CROSSINGS, 

abolitioD of 1-56 

in general 1-i 

history of act 1-2 

purpose of act 2 

constitutioaality of act 2-4, 29 

special acts 3-4 

petition for appointment of commiasion . . 5-9 
powers and duties of commission . , . 10-27 

dami^ea ■ . 23-38 

maintenance after completion 39 

auditing of accounts 40-42 

enforcement of law 43-45 

proceedings upon agreement .... 46-48 

payments of cost of work 49-54 

power of board of railroad commissioners , 55 
certain proyisions not to apply .... 56 

one indivisible act 29 

alterations of 58-62 

further alterations 6 

alterations after abolition . 26 

widening of 6 

of railroad and street railway 57, 58 

creation of, for landowners 62 

rights by prescription in 65 

GUTTER, 

expense of improved 19 
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HISTORICAL 1, 2 

IN GENERAL 1-4 

INTEREST, 

oa damages to property 31 

on money payable under auditor's report . 40, 41 
on money hired U not part of cost .... 18 

JURISDICTION, 

of court over petition 5 

JURY, 

to revise assessment of cost 10 

for determination of damages 28 

LANDLORD AND TENANT, 

lessee's rights to damages 34, 35 

rights of tenant at will to damages .... 34 
damages where several leasehold interests . . 34 

LANDOWNER, 

right to hearing 12, 26 

right to become party to proceedings ... 26 
interests entitling lo damages 34, 35 

LEGISLATURE, 

power of, over grade crossings 2-4 

LIMITATIONS, STATUTE OF, 

as to petition for damages 28, 37 

nnder ^reement for alterations 48 

as to application for damages from obstrac- 
tion of private way by railroad .... 62 

claim barred by, not part of cost 18 

party barred may not intervene in petition . 44 
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Fin 
MAINTENANCE AFTER COMPLETION . 39 
MASSACHUSETTS HIGHWAY COMMIS- 
SION, 

consent of, id certain caseB 58 

MORTGAGE, 

morl^g^or's right to damages 35 

MUNICIPAL CORPORATIONS. -See Cnr ob 
Town. 

OBSTRUCTIONS OF WAYS BY RAIL- 
ROADS 61,62 

PAYMENTS OF THE COST OF THE 

WORK 49-54 

by the Commonwealth 49-52 

by a railroad 52 

by a street railway 52-54 

by cities and towns 54 

PERSONAL PROPERTY, 

damages for building owned as personalty . 34 

PETITION FOR THE APPOINTMENT OF 

THE COMMISSION 5-9 

parties to 5 

requisites of 5 

nature of quasi-Jadicial 6 

only as to existing crossing fi 

manner of abolition not to be set out in . . 7 

plan need not accompany 7 

what change possible under ■ 5, 7, 8 

may include several crossings 9 

consolidation of petitions 9 

discontinuance of 7 

service of 9 



by Google 



mosx. 73 

PIPES, 

damt^es for relocatioa of 29, 33, 37 

PLAN, 

expense of, as costs 21, 22 

not necessary with petition 7 

PRACTICE, 

review of report of commiBsion . . . . 25, 26 
intervention in original petition . . . . 43, 44 
auditor's report treated like report of master . 42 

exceptions to auditor's report 42 

form of decree appointing auditor .... 42 

PRESCRIPTION, 

rights of way over railroad by 65 

PRIVATE WAY, 

assessment of cost of change 11 

PROCEEDINGS UPON AGREEMENT AS 
TO ALTERATIONS 46-48 

PURPOSE OF GRADE CROSSING ACT . 2 

RAILROAD, 

assessment of coat to ... . 10, 11, 15-18 
what expenses included in cost of alterations 15-18 

cost of additional improvements 15 

change of location of 23 

no new easement by certain taking .... 33 

payment of damages by 28 

duty to maintain work after completion . . 39 
right and duties under agreement as to altera- 
tions 46-48 

abolition of crossing with street railway . 57, 58 
may issue stock or bonds to pay for cost of 

work 52 

creation of crossings for landowners . . 62, 63 
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RAILROAD — continued. 

obatruetion of waya by 61, 62 

rights of way by prescription over .... 65 

RAILROAD COMMISSIONERS, 

notice of petition to 5 

approval of report of commissioD .... 55 
approvalof abolition of crossing of railroad and 

street railway 57, 58 

duty under agreement for alterations . . 47,48 
appeal from county commissioners to . . 63-65 
determination of stock or bonds to be issued 54 

REPORT OF COMMISSION, 

contents of 23, 24 

to be recorded 23 

confirmation of 23, 25, 26 

vacation or revision 25, 26 

authority of court over 44, 45 

openings in side walls 30, 31 

SERVICE, 

upon Commonwealtb 9 

SEWERS, 

damages for relocation of 29 

SIGNBOARD, 

not necessary on temporary foot-bridge . . 19, 20 
SLOPE, TAKING OF RIGHT TO . . . 26, 27 
STATE. See Commonwealth. 
STATION, 

power to take land for . . . . 13, 14, 18 n. 1 

moving to new location 14 

expense of new 17, 18 n. i 

STREAMS, 

damages for relocation of 29 
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STREET RAILWAY, 

within provisions of grade crossing act ... 8 

assessment of coBt to 10-12,19 

made a party to pending petitions .... 6 

change of location 23 

payment for cost of work 52-54 

abolition of crossing with railroad . , .57, 58 

SUPERIOR COURT, 

jurisdiction of petition 5 

nature of powers as to petition 6 

appeal to, of assessment of cost 10 

decree confirming report of commission 23, 25, 26 

may frame issues in equity 34, 43 

power to report questions of law . , . . 41, 42 

authority of, to enforce law 43^5 

authority over commission 43-45 

TAXPAYER'S PETITION, 

to restrain payments of money awarded . . 42 
TOWN. See City or Town. 

WALLS, 

openings in side 30, 31 

WATERCOURSES, 

damages for relocation of 29 

WAY, 

effect of taking for 26, 27 

change of location of 23 

portion of discontinued, to be specified . . 23-25 
damages for change of grade of . . . 28, 35, 36 
damages for discontinuance of . . . 28, 36, 37 
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Pun 

WAY — continued. 

rights of, b; prescription 65 

WITNESS, 

fees as costs 21, 23 

experts' fees not costs 21 
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